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interstate commerce in the absence of federal regulation. If congress 
has acted on the subject under the interstate clause or if the court con- 
siders that the action of the State is a direct interference with interstate 
commerce, the State law under whatever power it may be enacted can- 
not affect it. " If a law passed by a State in the exercise of its acknowl- 
edged powers gets into conflict with that will (of congress) the courts 
and State cannot occupy the position of equally opposing sovereign- 
ties." In re: Rahrer, 140 U. S. 545, 555, 11 Sup. Ct. Rep. 865. 

The failure to work out general principles of the subject or to show 
that such principles cannot be deduced from the decisions also affects 
the treatment of the division between the exclusive and concurrent 
powers of congress. It may be that the decisions are not such as to 
allow of the working out of any principles. A thorough treatment of 
the subject should, however, endeavor to see just where the cases lead 
us, but Mr. Calvert has contented himself with the vague statement found 
in Cooley v. Board of Wardens, 12 How. 299, 319, that "Whatever sub- 
jects of this power are in their nature national, or admit only of one uni- 
form system, or plan of regulation, may justly be said to be of such 
a nature as to require exclusive legislation by congress," a principle 
which, although repeated in some later cases, is vague and unsatis- 
factory, and leads nowhere. His treatment of this subject may be 
compared with that of James S. Rogers in American Law Register, 
vol. 53, pp. 529, 593. 

Subject to the limitations above noted, the work is a thoroughly use- 
ful one and cannot be neglected by any student of the subject. The 
law of interstate commerce is constantly being developed by the courts 
and a thorough treatise of the subject would perhaps be impossible at 
the present time. It is to be hoped, however, that the decisions them- 
selves will have more regard for the principles of the subject and that 
the way will be opened for a complete treatise upon interstate commerce. 

John Bell Sanborn. 



The Law of Railroad Regulation, with Special Reference to American 
Legislation. By Joseph Henry Beale, Jr., and Bruce Wyman. 
(Boston: William J. Nagel. 1906. Pp. lii, 1285.) 

The scope of this work can best be indicated by giving a brief sum- 
mary of its contents. After a short introductory chapter which sketches 
in outline the development of the law of public employments or callings 
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in general, some two hundred and fifty pages are devoted to a brief 
treatment of what lawyers know familiarly as the law of common car- 
riers, the text being divided into two parts bearing respectively the 
headings: Chief Characteristics of Common Carriage and Primary Duties 
of Common Carriers. This portion of the work seems intended to be 
by way of introduction to the remainder of the book. As such, it will 
be particularly useful to those students of rate regulation who are more 
familiar with the principles of economics and political science than they 
are with the law. It should be noted, however, that within those pages 
the authors are presenting not merely a summary of judicial decisions, 
but also their theory of the nature of public callings in general, a theory 
which underlies and gives character to the whole book. 

The discussion of the main subject — rate regulation — is divided into 
two parts, dealing respectively with the regulation of railway rates in 
accordance with common law principles, and with the regulation of rail- 
way rates by legislation. The latter part contains a brief history of 
statutory regulation, an extended discussion of the interstate commerce 
act and its interpretation, including procedure before the commission, 
and a summary of State legislation affecting rates. A brief chapter on 
the constitutional aspects of rate regulation closes the text. In an 
appendix are gathered the rules of practice and forms of proceedings 
before the interstate commerce commission. 

This description of the contents of the book will show that the authors 
have covered a field not hitherto covered, at least by any single work, 
and although it bears many traces of the haste with which it was pre- 
pared, the book is well done and will be of great service to all who have 
to deal with the subject. An examination of the index seems to show 
that it is not adequate, many important headings being omitted alto- 
gether, and it is to be hoped that in another edition this and some 
other minor defects will be remedied. 

A word now as to the underlying theory of the book, referred to above. 
According to the authors, all businesses are divided into public businesses 
and private businesses, and the line of division depends upon whether 
or not in a particular business there exists a permanent condition of 
virtual monopoly, due either to the character of the business or other 
reasons. Their conclusions seem to be summed up in the following 
paragraph: 

" If virtual monopoly is made out as the permanent condition of affairs 
in a given business, then the law, it seems, will consider that calling 
public in its nature; on the other hand, if effective competition is proved 
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as the regular course of things in a given industry, the law will hold all 
businesses within it as private in their character. Under our constitu- 
tional system a distinction is made upon this line. In the public call- 
ing, regulation of service, facilities, prices, and discriminations is possible 
to any extent. Monopolistic conditions demand such policy; and at no 
period in history has this been more apparent than now. In the private 
callings no such legislation should be permitted. Competitive condi- 
tions require freedom, and at no epoch in our industries has it been more 
important to insist upon this. But wherever there is virtual monopoly 
in a business of public importance at any time and from any cause, 
the protection of the law is requisite, requiring that all shall be served 
at reasonable rates." 

Concerning this, it may be said that while it is doubtless true that all 
businesses in which virtual monopoly exists may, constitutionally, be 
regulated, it does not seem to follow, and the authors have not demon- 
strated, that no other businesses may be regulated. In discussing the 
question, two questions should be kept clearly separated; first, what 
callings by the principles of the common law have been held by the 
courts to be public callings and so subject to certain exceptional rules 
of liability; second — an entirely distinct question — how far may the 
legislature go, under our constitutions, in regulating businesses not pre- 
viously regulated, or in regulating in new ways businesses previously 
subjected to control by the principles of the common law just referred 
to. It may well be that the common law judges, in laying down these 
principles of the common law, drew the line in the manner suggested by 
the authors, that is, by putting those callings in which virtual monopoly 
existed into one class and all others into another. Even granting this 
for the sake of argument, it by no means follows that the line between 
unconstitutional and constitutional regulations must be drawn in the 
same way. To contend that it must be so drawn is to make the unwar- 
ranted assumption that no other reasonable grounds for regulation can 
be found, for clearly if other reasonable grounds can be found, regula- 
tions would be constitutional. If the welfare of the community demands 
it, surely a business, hitherto unregulated, may be subjected to regula- 
tion even if the necessity for regulation depends on some other condi- 
tion than the existence of virtual monopoly. That such may be the 
case seems clearly to be the view of the supreme court of the United 
States in Brass v. North Dakota, 153 U. S., 391, where the majority of 
the court expressly said that the right of the State to regulate grain 
elevators did not depend upon the existence of virtual monopoly at all, 
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but upon the fact that it was a " business affected with a public interest," 
which, being interpreted, seems to mean nothing more than that the 
welfare of society required the regulation of the business in question, 
or at best that that was a reasonable view to take and therefore the 
regulation was not unconstitutional. 

In view of the fact that they cite Munn v. Illinois as supporting the 
virtual monopoly test, and also in view of the fact that the authors were 
obviously not unaware of the North Dakota case (see Beale and Wyman's 
Cases on Public Service Companies), the suppression of all reference to 
the latter case (which says that the decision in Munn v. Illinois is not 
to be understood as laying down the virtual monopoly test), seems to 
indicate that they are occupied at this point in supporting a theory rather 
than in stating the law as it is. Be this as it may, the reader who is 
not a lawyer should be put on his guard against accepting as settled 
this proposition of the authors. It may be that ultimately it will 
become the law — though the present writer sincerely hopes not; it may 
be that some or many State courts would act upon it today; but to assert 
that the line has been drawn at this point is to ignore both the decision 
referred to and — what seems greater in importance — the whole trend 
of the decisions and opinions of the United States Supreme Court and 
some of our State courts. Walter Wheeler Cook. 

Our State Constitutions. By J. Q. Dealey. (Philadelphia : American 
Academy of Political and Social Science. 1907. Pp. 98.) 

This study, by Prof. James Quayle Dealey of Brown University, is a 
valuable monograph which is published as a supplement to the Annals 
of the American Academy of Political and Social Science for March, 1907. 
It is a comparison of constitutions as they stood at the close of the year 
1905, and it is intended as a guide to the study of the fundamental law of 
the States, a purpose which it is well calculated to serve. Its 98 pages 
give a digest of the contents of State constitutions arranged by topics, 
so that the various provisions made by different States on the same sub- 
jects are contrasted, and reference is facilitated by a full index. It is 
a thoroughly good piece of work which is so serviceable as to lay all 
students of American institutions under obligations to Professor Dealey 
for performing what must have been a laborious task. Indeed, the 
work is so useful as a convenient manual that another edition to complete 
it by including the constitution of Oklahoma is desirable. 

Henry Jones Ford. 



